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Mining Law and Land Office Procedure. With Statutes and Forms. 
By Theodore Martin, of the Los Angeles Bar (Formerly of the 
Colorado Bar), San Francisco: Bender- Moss. Company, 1908, 
pp. lxiv, 980. 

The author, in his preface, forewarns us that "no effort has been made 
to make this work a treatise, but rather to state the law and tell where 
it can be found." 

The work is divided into three general heads, namely: Part 1, Min- 
ing Law; Part 2, Mining Statutes, Land Office Rules and Procedure; 
and, Part 3, Mining Forms. 

An examination of Part 1 discloses that it is almost entirely devoted to 
the location and acquirement of mines on public domain; the steps nec- 
essary to such location and acquirement, and the consideration of various 
rights attaching to such property, or flowing therefrom. 

Much space is devoted to the consideration of miners' rules and cus- 
toms, which, in our opinion, might have been used to a better advantage 
in the extension of some other more important subjects, many of which 
are treated very briefly. Miners' rules and customs have become unimpor- 
tant to the subject, except historically — they having been for the most 
part superseded by state and territorial legislation — which has proven more 
satisfactory. 

For the most part the text is practically an encyclopedic statement of 
the cases. Such treatment in some instances might be commendable, but 
no one expects to find it in a text book. 

We find some inaccuracies in the text which may be misleading, unless 
the reader has had occasion to carefully investigate the propositions involved, 
probably the most noticeable of which is the following statement found on 
page 58 of the work: "In case of a location from a discovery in a tunnel, 
it is necessary to mark the boundaries on the surface as in any other case." 
In the first place, it is doubtful whether any location of a quartz claim can 
be legally made without a discovery of a vein, either from the surface 
of the claim, or so situated that it is accessible from the surface of the 
claim {Butte Min. Co. v. Baker, 35 Mont. 337), although the Supreme 
Court of Colorado seems to hold the contrary view. {Brewster v. Shoe- 
maker, 28 Colo. 176.) 

But even admitting the doctrine announced by the author to be true, 
it is misleading, in this, that one not thoroughly conversant with mining 
law and the decisions might conclude that the only' way in which the 
statutory right to a vein discovered in a tunnel can be protected is by 
making a location of a quartz claim on the surface, while the Supreme 
Court of Colorado {Ellet v. Campbell, 18 Colo. 511) and the Supreme Court 
of the United States {Campbell v. Ellet, 167 U. S. 116) have decided that 
all that is necessary to fully protect such rights is to post a notice of the 
discovery of the vein at the mouth of the tunnel, showing the extent 
of the vein claimed, and record the same. 

As sustaining his text above quoted the author cites Rico-Aspen, etc., 
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Co. v. Enterprise Min. Co., 53 Fed. 321, and states that it was affirmed 
by the Supreme Court of the United States in 167 U. S. 108. In this 
the author is in error. The case in the 53rd Federal was removed to the 
Appellate Court (66 Fed. 300) and the decision of Judge Haixet reversed. 
The case was then transferred to the United States Supreme Court and 
the judgment of the Appellate Court (66 Fed.) was affirmed. The decision 
of the Supreme Court of the United States in the cases of Campbell v. 
Ellet and Enterprise Min. Co. v. Rico-Aspen, etc., Co. were handed down 
the same day, and the opinion in each case was written by Mr. Justice 
Brewer. 

We find no separate consideration of the principles involved in instances 
where the entire apex of a vein is within located claims, but where such 
claims have end lines diverging from each other in the direction of the 
dip of the vein, so as to leave a portion of the vein, on its dip, unclaimed 
and unappropriated. This is a very important question and will undoubt- 
edly arise frequently in the future, especially when there are numerous 
locations on the same vein. As we recall, this question was discussed in 
the following cases, and the conclusions reached were quite variant : Cham- 
pion Min. Co. v. Consolidated Wyoming Gold. Min. Co., 75 Cal. 78; State 
v. Second Judicial Court, 25 Mont. 504; Parrot Silver Min. Co. v. Heinze, 
25 Mont. 138; Del Mont Min. Co. v. Last Chance Gulch Min. Co., 171 
U. S. 55; Bunker Hill Min. Co. v. Empire, etc., Min. Co., 134 Fed. 268; 
Bunker Hill Min. Co. v. Empire, etc., Min. Co., 109 Fed. 538. 

We find some omissions in the citation of important cases to princi- 
ples announced by the author, the most notable of which is that of the 
case of Walrath v. Champion Mining Co., 171 U. S. 293, in connection 
with the discussion and consideration of extralateral rights on incidental 
veins. This is not only a leading case on the subject, but, being a decision 
of the Supreme Court of the United States, is controlling until reversed 
or modified. The author may have omitted this case, because the location 
and patent to the claim involved were under the laws of 1866, which only 
permitted the location and patent of a single vein. However, the law of 
1872 (§2322) gave to all locations made prior to that time all veins having 
their apices within the surface boundaries of the claim, and it is decided 
in this case that the claim involved owned the incidental vein. 

The author also should have cited upon this subject the case of Jef- 
ferson Mining Co. v. Anchoria-Leland Mining Co., 32 Colo. 176, a case 
decided by the Supreme Court of Colorado subsequent to the decision in 
the Ajax Mining Co. v. Hilkey Mining Co. (cited by the author). 

Many other important cases are not found in the work, and thus its 
usefulness to the profession is somewhat impaired. 

Less than one thousand cases are found in the table of cases cited, 
among which are many decisions from the land office. In order that a 
text book be useful to the practitioner in genefal, especially when such 
book is written on a somewhat restricted subject, the author should include 
in his citation of authorities as many cases as can be reasonably found, 
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because many lawyers may have reports in which some of the cases 
appear and not those in which others upon the same point are reported. 

It does not seem necessary to advert particularly to Parts 2 and 3 
of the work' further than to say that in Part 2 may be found all existing 
statutes on mines, whether Federal, State or Territorial, together with 
the present rules and regulations of the land office, and contains a number 
of forms relating to mining law, in its different phases, the correctness of 
which we are at present unable to test. 

At the end of the book is found an extensive and v«ry satisfactory 
index, which is always one of the prominent factors in the usefulness of 
a text book on law. J. B. C. 



The Treaty Power Under the Constitution of the United States. By 
Robert T. Devlin, of the San Francisco Bar. San Francisco: Ban- 
croft-Whitney Company, 1908, pp. lxx, 864. 
This is a well arranged, lucid and comprehensive treatise. It is written 
in a conservative spirit and illustrated by copious extracts from opinions 
of the Attorney Generals, Secretaries of State and the Supreme Court 
of the United States, from debates in the Senate and from the works of 
the best writers on our Constitution. It brings its discussions down to 
the consideration of very recent questions, such as those growing out of 
the Spanish war, of the exclusion of Japanese children from the public 
schools of San Francisco, of mob violence towards Italians, Chinese and 
other foreigners. Indeed, every important subject which our government 
has been obliged to consider under our treaty obligations is presented here 
with learning and skill. Every student of our Constitution, and especially 
every student of our rights and duties under international law, will find 
this book of great service. 

Valuable appendices present regulations of the State Department con- 
cerning extradition, and a list of our treaties and conventions in force 
down to 1905. J. B. A. 



The American State Reports. Containing the Cases of General Value 

and Authority * * * Decided in the Courts of Last Resort 

of the Several States. Selected, Reported, and Annotated by A. 

C. Freeman. Vols. 113, 114, 115, 116, 117, 118, and 119. San 

Francisco : Bancroft- Whitney Company, 1907-8. 

Few tasks are more difficult than to write a satisfactory review of such 

a comprehensive set of books as this. It is the object of the publishers 

to make the set furnish all things to all lawyers, and the remarkable thing 

is the degree to which they have succeeded, but the reviewer has not 

space to mention them nor the reader patience to read the list if written. 

In reviews of previous volumes (Mich. L. Rev., v. i., p. 426; v. 2, pp. 

77, 240, 740, 74s; v. 3, pp. 252, 59s; v. 4, p. 176; v. 5, p. 727) we have 

called attention to the principal features of this series. Since the incep- 



